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mILE: 3185555 oAaTs: Naxwary T, 19TT

MATTER OF:  Consolidated Disssl Rlectric Compeny

DIGEST:

1. %o huu is u-: -to u!om cntrut to rd-buru coutractor
Lor general and add.r.utrltlu expénses nd profit applicable
to smount c!’ Pederal Excise Tax (FET) contractor was required
to pay during plrfmn of comtract. Contract’'s taxes

© elause provided tlut if written xuling took afftcl. after |
contract date rn-ulting in contractdr ‘being muirad to pay
FET, coatract price would be heruud by saount of FET-—-and
thu is what’in fact occurred. Therelore, .i.uue presented
does not iavolve reformstionm, but vhather mtuctor has
valid claim under terms of cmtu‘ct ss vritten.

2, ﬂ'(:utrutcr'o ehll \ihtck nomuy wuld betmolvod thrmh
appeal to Armed Scrvicu Board of Cuntrnct Appeals (ASBCA)
under contracc disputes clause is properly for consideratio:
.1f contractor elects to submit claim to GAD in lieu of pur-
Jang lpp-ll to ASBCA, and no saterial facts are disputed.

3. cuu mmiving qnution o!lm as to, contuctor'u nnl:itle—

‘ unt ‘to ;nural mds..hinututiva upcnm and prof:u: on
A -ount of rh&lenlg!xcuc Tu!‘(l’l'r) paid during contiact:
.pcrfomnee is, dan:l..d. Invtnciou for bidl' ltat-nnt ‘that
FET was hupplic-ble is nctoviewed as ‘negating effectiveness
of. con:rlct': taxes clause (Asn § 7-103 104a)), and vhere
conftract 1is apccific as to price adjust:uent for changes in
tax. cirmt:nce., uljuutmt is to be made as parties spe-
cifically provided fo.. Contract's changes clause appears
inapplicable and no reason is seen why taxes clause provides
basis for recovcry of costs and protit claimad.

.'l'h:l.lfdactlion involvu a chh ﬂhd with our Off:lce by

' Cmpluaud Diu.l:llocttic Ceq:my (CDlg), a Divinion 'of - Condec
.l Ccyporation, “in”connéction ‘with iEs. codt¥act No. DAAEO7-74-C-0134
oo wit) the Unitéd ‘States Aray Tank-Automotive Coumd. The claim is
for, gmral and administrative (GEA) expenses and profit ou an
amoumt vhich CDEC atuct it would have included in its bid to cover
Federal Excise Tax' (FET), but for the Army's misrepresentation in
the iavitation for bids (IFB) that FET was jinapplicable.
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mc contends that thuuym-h S SITONAOUS m!u-nuu\
of the contract (price iacreased to cover nl.y th: smewat of FEY)
and that our Office should nmow corvect this mttutm by properly
reforming tha contract (to include C&A sad pro!u applicsbls to.

the FET), The Arwy balieves that the controversy in no way invilves
raforsation, but rather is a dispute under tha contract, snd shoula

be resolved by the Armed Services Board of Contract Appeals, whare

CDEC's appeal 1is now pending (ASBCA No. 2081%).

CDEC responds that

the contracting officer has improparly attempted to dictats the
choice of a2 forum by issuing a final decision uunder the comtract
disputas clause, that it appealed to the ASBCA only as a protective
neasure, and chat our Office can and should dacide its claim.

Tha Army's

April 30, 1976, report to our Office contains the
following factual summary:

"A & 4 The tubjuct multi-year mtract (Tab 1, R4) was
awerded o cla:llanc on 18 March- »197‘ for 310 60 f:ou. Jovhad,

beavry' cqmlmnt transporter ulitra:l.hru.

The semitrailers

hai beem prcvfoully purchased by tha . Army Fank-Autosotive
Compand exclusive of Federal Excise Tax (except for tires),

and mch tax wis not paid.

Anntlur cmtrnct: was awarded

to another contractor in Jine 1973 for the M746 Truck
Tractor (which is used to pull the subject unttutlu)

excl.ua:l.v« ‘of FET.

appuubh ‘PET . on! ‘the ‘tires.

The subject conttact also provided
that TET did not \ap?ly to the u-ttuucr. but that it
dfd qiply to . the ies aid - the bid Uould includt any

m eoutnct included the

Faderal, Stitea and,iocal Taxes chuu, vhickiprovides

in part that"vit.r.’l ‘'raspact to sny Faderal Excise Tex.

or duty om the trmuctim or property connd by this
coatract, if a ltltllto, court decision, written ruling
or regulation takes'effect after the date, and--(1)
results in the contractor ‘baing rcquirul to pay or

bear the burden of auy such Pederal Excise Tax or duty
or incresse in tha rate thereof which would not otherwise
have been payable on iuch traassactions or property, the
coatract price shall b2 increased by the mmcunt of such
tax or duty or rate increase.’

“After ccntract award, the contracting Offtc-r requested
that claimant obtain a ruling from the Internal Revenue
Service go as to contirm the Arwy's position that FET
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wit uet app . ldcabls to the: mn&im. : ‘Claimenmt
voduested luuu. smd IRS uuog\.wrum tuling

vhich stated that sales of the semitrailer were
conaidered to ba wubject to the Fedaral Exciss

Tax. Lubsequemcly, the Contracting Officer increased
the cootract price by comtract modificatiom (under
the pmu!.m of tha Federal, Stete and Local Taxes
Cléves) hy the smount of the addicional FEY imposed
aftur comeract sward, and issued a finsl decision
that claiwant was not santitled to sny further

r’“

W cites; 3-15!066 ‘May 6, 1966, vhare an l.néiuuon for bids
agated thar cnutnetou purchases for the l.d-ul Covernment wara
axtipt from 4. lutc tax. . .’&Aftcr the IFE wvas issiueéd and before award
ws wnde, a ltltﬂtm améndment .made ths tax mltublu, but  the
IFB vas Not mmended to reflect. ithis. Li this sad in other similar
‘ (l-l!ﬂ??. Wr‘l,glﬁs' l-lS’OGi,”Hly 11, 1966;. 13169959,
:‘Wt 3, 1970;:Bust Enginderiag:Compeny~'D-180071, Fabruary.2s,
1974, 74-1° CPD 101) our Office; allowed reformation of the contracts
to Tatgburge 'the taxes payihle for the resson that the Government's
hmlpmcnuttou of tax irspplicability was reasorably celied on
by the contréctor to its detriment. As stated in Rust Engineering

Sostpany, Supra:

i "lo!pmtion u:ptop]c‘rly anihble in cases
llm!‘l an igmocent. lilrtprellnu!:!.on'o' ‘the law by
oute,p.rty is: uumbly relied upou by the other
party: ‘to its’ dctrilr;n:. nd mtitution msy be

:llnad on thl prm:l.u that it wbuld be unjust
to Allov-cmne vho made the lilrcprumtation. .
uthou;h ionocently, to retain the fruits of » bargain
which was induced, in whole or in part, by such mis-
represantation., See 3 CORBIN ON CONTRACTS § 618
(1960 ad.); 12 WILLISTOR ON CONTRACTS §§ 1500, 1509
(34 od. 1970) "

Puﬂ'-ht, ia. 1-159060, i!ebruury 12’ 1969. ve considlrnd I:Im
eontuctcr'c chh tor a urhrp or hutdl:lnﬂchargu i.ncidonc to ¥the

‘payment o!“l:h. sut. uxrm\mlvod i.n‘l-159066. Hny 16, 1966.*3\12:&.

The eﬂnttlctor uurtcd tlut had it bllén nure of the appliubiuty,
'{e wouid have treated the tax -as any other proj.cr.ed contract cost
and Woyld hgve added standard peccantages for overhead and profit
to the smount of the actual estimated tax dabiuty in computing

1i:s big price. Our decision agreed with the contractor. ‘% % #
[Y)he end sought by reformation is to regard the contract as
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uprmin; the uu-nt .which wéuld kave. been reached by the parties
absent the misrspreseatation. ¥ ® * Iy this n.ud. there seams to

be no quastion but that & bidder sware of the ‘wpliicability of a
state tax would have ineluded profit and mrbnd ‘4a addition to tha
anticipated amount of tha tax in calculating hs'bid prico. -Onr
decision noted that the comtract's "Federal, Stite, and Locsl Taxss"
clause was not controlling bacause it dealt vitl changes in applicahble
Federal taxes taking effasct after the ccntract date—-rather than:.

with the amount of s contract price adjustment sllowable ss s result
of reformation. \

In the puunt cvse, we find no buis for n!mulon of tho
contract. Tha contracting parties spccifically agread In the clause
entitled FEDERAL, STATE, AND LOCAL TAXES (1971 Nov. ) (sme ASPR 7-
103.10(a) (1973 ed.)). .that 1f a "written ruun;" -affect ‘afcer
the contract date which resulted in the coutractor 'being roquiud
to pay FET, the contract price would be increased by the ,amount of : ~
such tax. This 1s exactly what occurred. Most nf the abcvc—eitod e O
decisions of our; :0ffice involved the ml:lubility of Cta:e taxas : -
which were not reimbursable under the contract clauses involwed.

The only one dealing with FET ia 3-159064, and that decision did mot
iuvolve a situation vhera, as here, & written ruling took effact
after the contract date which chan;ed the applicability of tha tax.

Aude from: the quul:ion of ufomtion. c.nxc luuutl ‘that even

if'its ,claim involves a dispute unider the conttact (as. the Army

’ nincninu), the claim is. appropriately for couidcntiun by -our
 Offica because only.a qiestion of law is involved. : Oonnidcrtn.

tlie matter on this basis presumably would thuiru a ‘decision on
wheth.r, as CDEC contends, it is entitled to an ejuiiable adjust-
menit under the contract’'s changes clause, or wvhether, as the Ammy
believes, the Faderal, State and Local Taxes clause is the only
operative provision lnd that reimbursement thereunder is limited

to the amount of YET.

Shcc the decilion of the ‘Dntud Sutu Supule Court in .
84E Contractors,’ Inc. V., United States; 406 U.S. 1 (1972). the svole
of our Office 4in conutdnring matters which are normally for ruolu- .
tion under the disputes clause has been Iisited. As the Arwy’ pointl i
out, wa have declined on a nimber of occasions to consider contuctou' :
raquests for decisions regarding matters of chis typa. Thasae :lm:;ude
cases vhere the contracting officer has not rendered a final decision




ol . . T . CLT S A "
IR PRI PR P A DEYIEY i el
S wdat el g e o) ;.Q‘ - 3?\:' AR S L A

R-185635

pursusat to the ihntu pmc.uu (for exampls, K. P, _ga_._g_
n-u;uz. March 7, 1273, 735-1 'CPD 141), and also cases whire the
subjact macter of ‘the . request -1 iavolved ia a eourt action or is
bafora a boara’' of sontract aypeals {Delta Plectric ttiction
Conpany, B-182820, March 28, 1975, 75-1'CPD 188). Aleo, decisions
on disputes rendesred by the boards cf coutract apreals sither in
favor of or ulvcru to contractors sre fingl and conclusive and not
subject to rcvtn',by our Of!:lcc absent fraud or bad faith. 52 Comp.
Cen. 63 (1972); Cf:' 52 14. 196 (1972)., Compars 53 Comp. Gen. 167
'(1973), vhave we did consider a quul:ion of law as to vhether a
contract had come into existzacae although the contractor's sppeal
involving the same matter was then before the ASBCA, and alao

Robert P. Maier, Ioc., 55 Cosp. Ges. 833, 836 (1976), 76-1 CPu 137.

Ve do. uc hltnvo“‘thnl: 8&!\ Guutncton pracludu our Office
from. ccunuotiug a mtrutom claiw m'n .the contractor ‘elects
to g,.luhli.t tlu natter; hou in lhu .of pnuuinz ‘on ap'pul tothe
bolrd of contzact muh. and m of - the -tcrhl ‘facts are d:l.lput:ad.
'I’urthn'. in the presenticase CDIC hu ‘offered to vi:hduv ‘{its appasl
to the ASIGA. with- pujudlcc. 1f oGr Office. urm to cousider its
claim, Also, -'. note 'that ‘the ASBCA has stated that it will refuse
to: docid- the urita ofis claim which has been decided by our Office

L 3 "tlu t.quclt of . or vit!\ the .acquiescenice of the contrictor. See

" Urban Systems Dévelcpmant; ASECA No. 18399, 74-2 BCA § 10,867; So-Sew
a*}m_,_. ASBOA Wo. 15476,°71-1 BCA:§ 8844. Accordingly, we

- ‘?qum it 1is apprepriate’ to consjder CDEC's clainm, if no material

facts are dhputod. Dupuud f.cu ¥ould, of course, have to be
runlnd purluant to the disputes chuu

mu'cnnc aswerts . lu’c only a quuciou of law is involved here,
tha Any'hu-%ra:lm a quaati ‘as to.whether some material facts
might be disputed. In connection with CDEC's appesl to the ASBCA,
the 'Army diugrud vith several point- in a stipulation o! facts
pioposed by CDEC, and submitted its own proposed stipulation of
facts. We luve &ex-inod these matarials, and believe there is no
genuine dhpucc ‘as to dny of ‘the mate: ial facts in this case. Also,
ve note that CDEC has stated that it is willing to have its claim
decided based upon the factusl summary, quoted supra, in the Army's
April 30, 1976, report.

The only- thaory advanced by ‘CDEC 1n lup"ort of its chin is
that it is.entitled to an cquitabh adjistme.t under the contract's
changes clause. The Army, on the other hand, maintains that the
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taxes clauss is tha omly ”ttnu“vmtuctul pmm Tha Arwmy
believas that the taxes clause is lssr. end unambigusus, and that 1:
sats out the complete relief 8 contractor is emtitled ‘to -inr-.
here, the amsunt of FET payable is incressed by s writtea mu.u
that takes effect after the comtract date. The Army cites 49 Comp.
Gén. 782 (1970) as sv porting tha principle that comtract price
adjustments for chan 3 in tax circumstaaces should be made as I
specifically provided for in the contrace, and notes that in the
decigion, aur Office stated that the nomapplicabdility of a State . g
tax ¢id not involva a changa within the msaning of tha comtract's p
chanpjer clause. .

CDEC attempts to distinguish 49 Cowp. . 782 on a m-bu' of
grounls, the sssential oue being that ‘the dnchion did sot ;iovilve
the threshold question of whether the’ tml clause was -ppliubll |
at all. In the present case, anc“conl:mdc that the tsxes clause |
was not applicable at the time of tutdd:lnz bacsuse the Govirmment "
said it wvas not—-i.a., becaune the Aitmy had stited in ‘the IFE that l
FET was not applicable to the lm‘;tmihu. In this comnectien,
CDIC contends that it was not’ t}w JRS written ruliag which required
payment of the tax, but rather. ihe prt—uinting lav.

We are unable to see how the m'a statement that FET is inappli- 8
cable operated to negite the affactivenass of ‘the contract's taxas ‘
clause. The two provisions are not necessaril) ;:I.nccuhun:. Infitially,
the statement that FET is. Luppliubh could: be taken siq:ly ‘as an

. 1nd1cation of the. Any l bellef at “the time the ‘iFB vu ulu-d. Also,

......

of "the pouibla -pplic-bility of FET.. See 3--171660 hbmry 17, ' -
1971, Further, the pertinent quut:lon is not neeularuy”iho point in '
time when a contractor becomes obligated in an abstract 103;1

sense to pay & tax, but whether soma event has occurred within the o
, meaning of the terms of the comtract which affects the parties' ;
| rights and responsibilities. See the discussion in 27 Comp. Gen.
767 (1948) as to when & tax was "imposed" within the meaning of
the contract clause there involved. In the present case, the rele-
vant event was the issuance of tha IRS writtea ruling.

Further, ve sgree vith the Auy that, u'a_'gc'noral proﬁ;ni_ﬁou. _ ‘ ‘
where the parties' agreement specifically provides:for a contract o
price adjustment for certain changes in tax circumstances, adjustments .
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muhélluhth-u-d te the axtemt the parties
mmu, "m for. h Comp. Cam., _!m_‘ i »

iy l-ullﬂ, Septesher 4, 1’7‘. TA~2 CI'D 144

9-182062; ipril 23, 1975, 75-1 C'D 259. Tn amy eveat, we

not .percaive in vhat samse any "chmga™ occurred in this case,
since the partingat comtract ¢lause (CRANGES (1938 JAN.), ASPR 7-
103,2 (1973 ed.)) wskes referance to a'written order {ssued by tha
contracting officer vhich changes (vithin the general scope of
the eutu-ct) drawings, dasigns, or specificstions, ‘method of ship-

went /< packing, or place of delivery. Compare Fontaine Truck
m& m: Inc., um No. 1690 (1954), 6 cC¥ § 61,517, vhere
the contractor's bid had ex: iuded FET on materials which were to

be sxported. a change order was issued calling for domestic delivery,
and the Board hald that the contractor was amtitled to s» equitable
adjustment for the cost of FIT hacasuse of the change in ths placa

of delivery.

A#; ‘Il'”ktr’ ‘um chun ‘1€selt La uaurned. we note in
Y. Uﬂity_l ltlg_._g 427 ¥. 24 1181 ; (Ct. Cl.

""1’70 ‘that d very similar taxes clause was to be given a iibaral

htct‘pﬂutiu onca it was chu' that FET was tnvol.v.d. However,

ve thdfuol.am in that decisiun, mor ire we swara of other authority,
which would support the result that a comtractor in CDEC's circum-
otances could be sutitled to an adjustment under the taxes clause

not only for the amount of the tax but also for the applicable G&A
and prout had the amount of the tax baenm ‘.tncluded in 1its bdi4d.

In. view ot tlu farooin;, wa do not boucve the coutrsctor has
punat:d any'legal basis which “>uld establish the 1lisbility of
the Mnited States. Accordingly, the claim is dented.

e
Deputy Cétro;uzm.z& .
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